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No. 50.—Miton G. Ropert, plaintiff in error vs. GEORGE 
W. Patmer, Adm’r, &c. defendant in error. 


[1.] Under the Laws of Georgia, giving “ Head rights”, a warrant containing 
no description whatever of the land intended to be surveyed, except “ 50 
acres lying in Wilkes county” is insufficient. 


[2.] Such a warrant cannot be amended when the Caveat comes up to be 
heard in the Superior Court. 


[3.] The Superior Courts have original and exclusive jurisdiction in the trial 
of land caveats, as they have in all other cases respecting the titles to land. 


[4.] The proper procedure prescribed for the trial of caveats to land-war- 
rants in this State. 


Caveat to Grant in Wilkes Superior Court. Tried before 
Judge Baxtsr, March Term, 1853. 
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This was a Caveat to the application for a grant under the 
land laws, giving ‘‘ Head-rights” to vacant lands. 

Upon the trial, the applicant who is plaintiff in error, offered 
in evidence a land warrant of which the following is a copy: 


GEORGIA: 

To Tuomas W. Catioway, Surveyor for Wilkes county— 

Greeting : 

You are hereby authorized and required to admeasure and 
lay out, or cause to be admeasured and laid out, to Milton G. 
Roberts, a tract of land which shall contain fifty acres in said 
county of Wilkes, taking special care that the same has not 
been heretofore laid out to any person or persons whatsoever ; 
and you are hereby also required to record the plat of the same 
in your office, and transmit a copy thereof together with this 
warrant to the Surveyor General within two years from this 
date. Given under our hands, this 6th day of August, 1850. 

EPHRAIM BAILEY, J. p. 

F. H. ADAMS, J. p. 

BENJ. B. HARDIN, g. p. 
Attest, BoyLanp Bras.ey, Clerk. 


To which warrant counsel for caveators objected, on the 
ground that it was void, because it did not set forth the “ but- 
tings” of the land alleged to be vacant. The Court sustained 
the objection, and this is the first error assigned. 

Counsel for applicant then proposed to amend the warrant, 
by inserting the boundaries, and stated in support thereof, that 
he requested the Land Court to insert these boundaries, which 
they refused to do. The Court refused the application to 
amend, and this decision is assigned as error. 


GaRTRELL for plaintiff in error. 
Toomss & Reese for defendant in error. 
By the Court.—LumPxiy, J. delivering the opinion. 


[1.] Was the warrant valid, setting forth as it did, no other de- 
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scription of the land on which it was intended to be located, than 
that it contained “ Fifty acres in the county of Wilkes’? We 
think not. By the act of 1783 (Cobb's Digest 667) it is requi- 
red that the warrant to survey land under Head-rights shall 
“‘ Describe the buttings and boundings of the land as particular- 
ly as may be.” And again, by the same Statute, it is made 
the duty of the Clerk “'To keep a regular book of entries of all 
applications made and warrants issued, specifying the buttings 
and boundings of the lands contained in the same.” (Ibid 
668.) We hold then, that the objection to the sufficiency of the 
warrant was well taken and properly sustained by the Court. 
We would not be understood as holding that this uncertainty 
in the warrant would vitiate a grant, which either sets out upon 
its face a description of the land, or refers to the plat for that 
purpose. 

[2.] Was the defect amendable? Most clearly not. .The 
issuing of the warrant by the Land Court was like the suing out 
of an attachment before a magistrate, an ex parte preliminary 
proceeding, and constitutes no part of the pleadings in the 
cause ; and consequently does not fall within any of the Sta- 
tutes of jeofails or amendatory acts passed by the Legislature 
of this State. 

Nor is the excuse rendered for the irregularity of the war- 
rant available, namely: that the applicant requested the Land 
Court to specify in the warrant the boundaries of the land, 
which they refused to do. Mr. Roberts could by mandamus 
or otherwise, have compelled the Land Court to grant a legal 
warrant. Ife must be presumed, therefore, to have taken vol- 
untarily the one which was issued. 

Much contrariety of opinion seems to exist as to the proce- 
dure for the trial of caveats, against the passing of grants for 
land, under Head-rights in this State. 

Originally, under the Act of 1783, a trial was had in the 
Land Court by a jury of twelve men, being free-holders, who 
were duly sworn to try the matter according to Law and Equity, 
and give their verdict thereon, which was final and conclusive. 
(Codb’s Digest 606.) 
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By the 10th section (erroneously cited as the ninth in all the 
Digests) of the Act of 1784, for laying out the counties of 
Franklin and Washington, appeals were allowed in all cases, 
from the decision in the Land Courts, upon caveats to the Gay- 
ernor and Exeeutive Council, or to the President of the Coun- 
cil for the time being in Council. ( Watkins’ Digest, 293.) 

And by the second section of the Act of 1789, the Governor 
alone is empowered to try appeals on caveats. ( Watkins’ Di- 
gest, 407.) 

Thus stood the Law in 1836. On the 24th Dec. of that 
year, the Legislature passed an act “To repeal the ninth sec- 
tion, and all other parts of laws now in force in this State, by 

- which caveats are directed to be tried where land is sought to 

be granted, before the Governor, and directing such caveats to 
be tried in the Superior Court of the county in which the land 
lies.” 

“Sec. 1. The ninth section of the Act of 1785, and all other 
laws or parts of laws allowing caveats entered by parties claim- 
ing grants for lands to be tried by the Governor of this State 
be, and the same is and are hereby repealed.” 

“Sec. 2. All caveats or appeals entered against the granting 
of any tract of land which has heretofore been directed to be 
tried by the Governor and Council, or the Governor, be and 
the same shall hereafter be returned to the Superior Court of 
the County where the land may lie; and the said Court shall 
submit the same to a jury with the evidence, in the same man- 
ner, and under the same rules of law as are usual in all cases 
for the trial of the titles to land ; and the verdict of the jury 
shall be final and conclusive; and the record of said trial and 
verdict being transmitted to the Governor, he shall issue a grant 
to the party in whose favor the same may be.” (Cobb’s Digest 
679.) 

I need not say that this Statute bears on its face conclusive 
evidence of the most careless legislation. It repeals the ninth 
section of the Act of 1785, instead of the tenth section of the 
Act of 1784, the one intended. But passing by this inadver- 
tence, as well as the looseness of language used in the second 
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section, what is the proper construction to put upon the Act? 
Were I asked to state in good faith and conscience what the 
Legislature of 1836 intended to effect by this Act, I should be 
constrained to answer, to transfer the trials of appeals on ca- 
veats from the Governor to the Superior Courts. The whole 
law, and especially the title, authorizes this conclusion. But 
this construction would still require the first trial to be had 
in the Land Court, as provided for by the Act of 1783, giving 
to the Superior Court appellate jurisdiction only in the cause. 

[3.] But by the Constitution of 1798, the Superior Courts 
are vested with exclusive jurisdiction in all cases respecting 
titles to land. It will be perceived, therefore, that if the spe- 
cial Land Court is ousted of all jurisdiction by virtue of this 
subsequent constitutional provision, and the Superior Court can 
exercise only appellate jurisdiction, that such a construction of 
the Act would render it wholly nugatory. It would be valid 
only to take away from the Governor all jurisdiction over these 
Land caveats, and for no other purpose whatever. 

Now while I admit that the words of a Statute are to be taken 
in the sense in which the Law-makers probably meant them to 
be taken, yet it must not be forgotten that Courts are bound so 
to construe an act that it may be made to operate, rather than 
be inefficient. 

[4.] In view of all the difficulties which surround this sub- 
ject, and in order to give to the people and the Courts a plain 
and intelligible rule for their guidance, we submit the following 
as the mode of procedure: Applications for warrants to sur- 
vey vacant lands under Head-rights, are made to the Land 
Courts of the respective counties, and issued as heretofore, and 
placed in the hands of the County Surveyor. All caveats are 
entered in the office of the County Surveyor, whose duty it is 
to return the same to the Superior Court of the county where 
the land lies; and the same shall be docketed and tried in the 
same manner as is usual in all cases for the trial of titles. to 
land. Thus giving to the Superior Courts original, instead of 
appellate jurisdiction, and thereby avoiding the constitutional 
difficulty already suggested, and at the same time preserving 
VOL. XIV. 45 
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the symmetry of our system, by allowing a first and second jury 
trial. 


Judgment affirmed. 





No. 51.—Tnomas FLoyp, plaintiff in error vs. THE CoMMis- 
SIONERS OF THE Town oF Eatonton, defendants in error. 


{1.] The act of January 22, 1852,:giving to the Town Commissioners of Ea- 
tonton authority to grant licenses to retail spirituous liquors within their cor- 
porate limits, subject to such regulations as they might prescribe, provi- 
ded they administered to the applicant the oath referred to in the act, gave 
full and ample authority to these Commissioners, to require the clerk of 
such applicant to take a similar oath. 


[2.] Violations of the local by-laws of a municipal corporation, not involving 
the elements of offences known to our penal laws, ave not “criminal ca- 
ses” within the meaning of the 3d Sec. of the 1st Art. of our State Constitu- 
tion. 


[3.] Summary trials and convictions without the intervention of a jury for 
such violations of lecal by-laws do not conflict with the right of trial by 
jury, as exercised inthis State, previous to the 30th of May 1798; and are 
therefore not unconstitutional. 


Certiorari in Putnam Superior Court. Decision by Judge 
ConE, September, ‘Term 1853. 


The following is the statement of facts agreed upon by the 
parties in this case : 

The Town of Eatonton was incorporated by an act of the 
Legislature, December 12th, 1809; which charter was amended 
by acts dated 1816, 1819, and January 22d, 1852. By the 3d 
Section of the last act, the power of granting licenses for the 
retail of spirituous liquors within the corporate limits of the said 
Town is vested in the Commissioners thereof, under such regu- 
lations as they may prescribe, “ provided that persons to whom 
license may be granted shall take the oath now required by 
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law’. On 13th February 1853, the Commissioners passed an 
ordinance on this subject, providing among other things, that 
“the clerk or assistant of any such person applying for license 
as aforesaid, shall take the same oath, with the applicant” and 
on failure the license was forfeited. The ordinance further 
prescribed a penalty of twenty-five dollars for retailing within 
the said Town without a license. Thomas Floyd obtained a 
license from the commissioners, which was afterwards forfeit- 
ed, by reason of his employing a clerk who had not taken the 
oath prescribed. Floyd continued to retail after his license was 
forfeited, until the aggregate fines imposed upon him amounted 
to the sum of three hundred dollars. By agreement of the 
parties, the questions at issue upon this statement of facts, were 
submitted on argument to the presiding Judge of the Superior 
Court, with leave to sue out a writ of error to his decision there- 
on. 

The presiding Judge sustained the authority of the Commis- 
sioners to impose these fines ; and Floyd by his counsel assigns 
for error, 

1st. Because the Commissioners had no authority to require 
the clerk or assistant to take the oath. 

2nd. Because the grant of power to the Commissioners, to 
pass ordinances, and impose penalties for the violation thereof, 
is unconstitutional and void. 

3d. Because the act of the Commissioners deprived the de- 
fendant of the right of trial by Jury. 


Hupson for plaintiff in error. 
ApvaAMS for defendant in error. 


By the Court.—Starnes J. delivering the opinion. 


[1.] When by the act of January 22d, 1852, the Legislature 
granted to the Commissioners of the town of Eatonton the 
power to issue licenses, for the retail of spirituous liquors within 
the corporate limits of that town, under such regulations as the 
Commissioners might prescribe; provided that the applicant 
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should be required to take the oath required by the general law 

of the State; full and complete authority was given to the 

Commissioners, to prescribe any, and whatsoever legal and con- 

stitutional regulations they pleased, subject to which, such li- 

cense should be granted ; provided, they were careful, as one 

of these regulations, to have the oath specified, administered to 
the applicant. 

That provision was not to be considered as a sort of measure 
or maximum of terms, on which they were to regulate the grant 
of license, but as it were, a minimum of regulation. That isto 
say: on no less terms should the license be granted; and as 
many other terms or regulations might be prescribed by them, 
as they should deem expedient and proper. 

When therefore, these officers in the discharge of their duty, 
prescribed as a regulation, that the clerk of the applicant also 
should take a similar oath, they did what they had full power 
and authority to do by Legislative grant; and they did that, 
which we think was expedient and judicious. 

We are making no departure from a strict construction of 
this act in so holding. No other construction, we think, can 
reasonably be put upon the plain signification of the words used 

. in the statute. 

[2.] This act is not in conflict with the Ist. section of the 
3d Art. of our State Costitution, which provides that the Supe- 
rior Courts shall have exclusive jurisdiction in all criminal ca- 
ses, except in the cases which are therein specified. 

The “ criminal cases,” to which reference is here made, are 
violations of the public Laws of the State, and not the local 
by-laws, or police regulations of a town or city, which are not 
embraced in the elemental definitions of crimes, as recognized 
by our penal Laws. So this Court has decided, in the case of 
Williams vs. the City Council of Augusta, (4. Geo. R. 509.) 

The offences for which the defendant was fined by the Com- 
missioners, were not violations of our penal code ; for it is unfor- 
tunately true, and so we have held in another case, at one of 
our recent sessions, that the language of the code on this sub- 
ject, is such as to exempt from punishment under its provisions, 
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any person who retails without a license in corporate towns or 
cities, having authority to grant such license. 

The 27th sec. of the 10th division of the penal code provides, 
that any person retailing spirituous liquors &c. without a license 
from the Inferior Court &c, except in corporate towns or cities, 
where by law the corporate authorities are authorized and em- 
powered to grant such license, shall be guilty of a misdemea- 
nor, &¢. 

It will be perceived, that this exception operates to exempt 
fromthe penalties prescribed, all persons retailing without a 
license in a corporate town, whose authorities are empowered 
to grant such license. 

It may not have been the intention of the law-maker to give 
such effect to this section ; or, it may really have been intended 
to leave the matter of punishment, in such cases, in the hands 
of the corporate authorities, having power to grant the license. 
However this may have been, as the matter now stands (there 
being no other provision of our penal code on the subject) there 
is no law of the State, making penal the retailing of spirituous 
liquors without a license in a corporate town, having authority 
to license retailers; and we think that Legislative action is 
needed in order that such retailers without a license, in corpor- 
ate towns, as everywhere else in our State, shall in plain and 
distinct terms, be subjected to punishment under our code, 
or by ordinance of such town or city; and we will take the 
necessary steps to have this matter brought to the early at- 
tention of the Legislature. 

It is plain from what we have said, that the act of 1852, as 
our law is now written, is not unconstitutional; because that 
the offences in question, were not violations of a public law; 
and therefore not “ criminal cases” in the sense of the term, 
as used in our constitution. 

[3.] Neither was the proceeding in this case unconstitutional, 
because contrary to the Sth see. of the 4th Art. of our consti- 
tution, which declares, ‘‘ That trial by jury, as heretofore used 
in this State, shall remain inviolate.” 

Our reason for so holding is the same which will be found to 
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have been given in the case before cited, of Williams vs. The 
City Council of Augusta; and is as follows : The right of tri- 
al by jury as existing in this State, before the adoption of the 
constitution, has not been violated, beeause such right was not 
claimed for, or accorded to offénders in such cases, before that 
time. 


Though this right was guaranteed to Englisiimen by Magna 
Charta, and ever regarded in England as one of the great pil- 
lars of their constitution ; yet in that country, municipal cor- 
porations, for centuries, have enforced their by-laws, and inflic- 
ted fines without the intervention of a jury. So too in this 
State, similar corporations, before the adoption of our constitu- 
tion, will be found to have tried and determined such cases, in 
the same summary way. 

From these things, we conclude that the: right of trial by 
jury, as it was claimed, accorded and exercised in the State, 
previous to the 30th of May 1798, was not violated in these ca- 
ses, by the proceedings of the Town Commissioners of Eaton- 
ton. 

Let the judgment be affirmed.. 





No. 52.—Newrton J. Carr, plaintiff in error vs.. THE Stave 
oF GrorGIA, defendant in error. * 


[,L-J. Newly discovered evidence, that deceased bought a pistol and shot, de- 
claring that he ‘intended to kill the prisoner, some weeks before the homi- 
cide, without proof that the prisoner knew of the new facts and threat, is 
not sufficient to authorize a new trial. 


[2:} If witlt newly discovered evidence, the case is, in the judgment of this 
Court in: law, such as the verdict of the jury found it, a new. trial will not 
be awarded. , 





* See Carr vs. The State, (13 Ga. 328.) 
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Manslaughter and motion for new trial, in Hancock Supe- 
rior Court. Deeision by Judge Baxter, April Term, 1853. 


After the hearing and decision of the motion for a new trial 
in. this case—reported in Volume XIII, pp. 328, 334— 
another motion for a new trial was made, on the ground of 
newly discovered evidence ; and in support of the motion, the 
prisoner produced, in addition to his own, the following affi- 
davits : 

Ist. W. A. Lowry’s: “That on or about the 12th Nov. 
1851, he was in Milledgeville, and saw George W. Young- 
blood (the deceased) in the store of Otis Childs, purchasing a 
rifle pistol ; that said Youngblood said that he had purchased 
the pistol to kill Newton J. Carr, (the defendant) to which de- 
‘ponent said that was a bad business; Youngblood replied, that 
he would be d——d if he did not kill Carr with said pistol. 
Youngblood then gave Joseph Hudson ten cents or a seven- 
pence, and directed him to go and purchase for him some large 
buck-shot, saying that he wanted them to kill a d——4d rascal 
—saying as Hudson went off, that he meant said Carr.” 


2. James R. Gunn’s: “That on the day that Youngbleod 
was killed, and about the time of day that he afterwards un- 
derstood that Youngblood was killed, deponent, with his wife, 
were about one-fourth of a mile from the place of shooting ; 
and that deponent heard the report of two pistols or guns fired 
off in quick succession—almost at the same time.” 

Explanatory of the bearing of the testimony, was filed the 
affidavit of Levi Jenkins (whose testimony was known to the 
party at the time of the trial) to effect: ‘That on the day of 
the homicide, ‘Carr came to deponent’s house, and soon there- 
after deceased arrived. Carr spoke to him friendly, and said, 
‘Good morning, George—I have found the rope.’ Deceased 
did not return the compliment, but said, ‘Nevton you have 
rode that herse too hard.’ Carr replied ‘I have not rode him 
hard, nor even as hard as he wanted to come.’ Deceased re- 
plied in an angry tone, ‘I'll be (——d if you have not rode 
him hard.’ Carr replied, ‘George, if your father had 
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hired me to bring out the rope for him, and I had, lost.it, and 
you had rode my horse after it until there was not.a dry hair 
on him, I would not have said a word—and he is not your 
horse, no how; and you talk to me worse than if I was a ne- 
gro.’ Carr then turned off and went into the house, and said 
as he went, ‘I want no difficulty with you.’ Deceased remark- 

ed, as Carr went off, ‘The ride shall do you no good, for I will 

be d——d if I don’t kill you before night.’ Deponent saw. 
the butt of a pistol sticking out of his breast. Afterwards, 

deponent told Carr the threat that deceased made. . Carr said 

that he and his wife were going down to his mother-in-law’s, 

and insisted that deponent should go with him; which depo- 

nent promised to do, but was prevented.” 

The presiding Judge refused the motion for a new trial, hold- 
ing that a motion for a new trial, upon the ground of newly 
discovered evidence, after the adjournment of the Court, and 
after a bill of exceptions had been taken to this judgment of 
the Court, overruling the motion for a new trial, should show 
testimony so strong as to leave but little doubt that the defend- 
ant was innocent. 

Upon this decision error has been assigned. 


JAMES Tuomas, for plaintiff in error. 
Sol. Gen. WxEms, for defendant. 
By the Court.—Niszet, J., delivering the opinion. 


[1.] It is very clear that a new trial cannot be awarded in 
this case, upon the newly discovered facts, as testified to in the 
affidavit of W. A. Lowry. The purchase of the pistol and 
buck-shot, and the declarations of the deceased, made at that 
time, that he had bought the pistol to kill Carr, the prisoner, 
were some weeks anterior to the killing. They are -not:admis- 
sible in evidence, because it cannot be presumed that Carr 
acted: under their influence in slaying. Youngblood, .without 
knowledge of them; and there is no evidence whatever, of no- 
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tice to him, of the purchase of the pistol and shot, and of the 
threats. This view is quite sufficient for this branch of the 
case. 

The testimony of Levi Jenkins, not being newly discovered 
testimony, is not relied upon by counsel for plaintiff in error; 
and is inserted in the record for the purpose of showing more 
fully the bearing on the case, of the new facts sworn to by 
James R. Gunn. We are willing to read those facts in the 
light of Jenkins’ affidavit ; and still are constrained to deny a 
new trial. Gunn swears, that on the day, and about the time 
of the day that Youngblood was killed, he was about one-fourth 
of a mile from the place of the shooting; and that he heard 
the report of two pistols or guns, fired off in quick succession— 
“about at the same time.” The material new fact here, is the 
report of two guns about the same time; and it is claimed to 
be material, to show to the jury that the deceased, when the 
parties met in the field, fired, and may have fired first; and 
thus lay the foundation for defence. This fact, counsel insists, 
becomes very important, when taken with the threat which 
Jenkins proves, and of which he informed Carr, made by 
Youngblood, that he would kill Carr. 

[2.] Let it be conceded, that Carr knew of that threat—and 
let it be conceded that Youngblood fired at the rencontre; 
and still, we think that the law adjudges it a case of man- 
slaughter. The getting over the fence, and the advance to 
meet deceased, who was also advancing, must, even with the 
new evidence, characterize this as a case of manslaughter.— 
For the facts of the case, which I do not think it necessary 
here to detail, see the same case, upon a former writ of error, 
12 Ga. R. 328. If the case is, in law, what the Jury found 
it, manslaughter, with the newly discovered evidence consider- 
ed, then we will not award a new trial; for the law of the case 
must rule it. 

Let the judgment be affirmed. 

VOL. XIV. 46 
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No 53.—Sarau FIncu and others, plaintiffs in error ve. JEs- 
sE Fr1xcu, defendant in error. 


[1.] A legatee cannot propound a will for probate, until the executors named 
therein, have been cited to prove the testament, and take upon themselves 
the execution thereof; or else to refuse the same; or some good cause be 
shown why this is omitted. 

{2.] It is not necessary for the caveators to plead that the legatee’ propound- 
ing the will, had not cited the executors. It may be taken advantage of at 
any time; and the Court will itself, upon its own motion, refuse to enter- 
tain the proceeding, whenever this fact is brought to its attention. 

[3.] Any person other than the executor, propounding the will for probate, must 
show, either by his own oath, or by aliunde proof, that he has some interest 
under the will. The fact that the propounder is named as a legatee in 
the will, is sufficient testimony to that point. 

[4.] The Civil and Canon Law, governing the proceedings in the Ecclesiasti- 
cal Courts in England, in relation to testamentary causes, is the law of our 
Courts of Ordinary, upon similar questions. 

[5.] A contract by the legatee, not to offer the will for probate, but to divide 
the estate ofthe deceased ancestor, according to the Statute of Distributions, 
is not a bar in the Court of Ordinary, to the propounding of the will. The 
Courts of Ordinary will not decide upon the validity of any contract, 
which the parties may have entered into, but upon the factum of the will 
only, leaving the rights of the parties to be determined by the appropriate 
tribunals thereafter. 


Caveat to Will, on appeal, in Oglethorpe Superior Court. 
Tried before Judge Baxter, April Term, 1853. 


Jesse Finch, one of the legatees under the alleged will of 
William Finch, deceased, propounded the same for probate, 
and gave notice thereof to the next of kin. They entered 
their plea and caveat to this application, and alleged therein, 
that shortly after the death of William Finch, all of the lega- 
tees and heirs at law, agreed that the will should not be set up ; 
but that the estate should be distributed under the Statute of 
Distributions—which agreement to distribute, was reduced to 
writing: that the propounder, Jesse Finch, received under this 
agreement, his distributive share of the estate—has sold a part 
thereof, and has never offered to return any part thereof; and 
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that this agreement was executed more than nine years before 
the motion to propound the will. 

The Ordinary refused probate of the will, and sustained the 
plea; from which decision Jesse Finch, the propounder, ap- 
pealed. Upon the hearing of the appeal, counsel for caveat- 
ors moved to dismiss the application, on the grounds: 

Ist. That Jesse Finch, not being an executor named in the 
will, could not be a propounder of the same, until he had call- 
ed upon the executors named therein, to propound, and they 
had refused so to do, or showed some other reason why the ex- 
ecutor had not propounded. 

2d. Because Jesse Finch, not being an executor named in 
said will, could not propound the same, until he had showed to 
the Court that he had an interest in the same, by filing his own 
affidavit thereof, or by some other evidence. 

The Court refused the motion, and caveators excepted. 

The caveators moved to introduce evidence to sustain the is- 
sue tendered by them in their pleas; which evidence the Court 
rejected, and decided that no evidence could be received under 
the said pleas, none of them being relevant, but that the evi- 
dence must be confined to the question of devisavit vel non. 

To this ruling, caveators excepted ; and upon these excep- 
tions, error is assigned. 


T. R. R. Coss, for plaintiff in error. 


Conk, for defendant in error. 
By the Court.—LumPx1n, J., delivering the opinion. 


{1.] Was the Court right in refusing the motion of the ca- 
veators, to dismiss the proceeding, on the ground, that Jesse 
Finch,.not being an executor named in the will, could not ‘be 
a propounder of the same, until he had called on the executors 
therein nominated, to propound the will, or else to refuse 'to do 
so? Upon this point the rule is clear, as’ laid-down by Mr. 
Williams, and all the elementary works upon this sabject— 
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“The person alone by whom the testament can be proved, is 
the executor named in it, whom (as before stated) the Ordinary, 
or other person having authority for the probate of the testa- 
ment, may cite, to the intent to prove the testament and take 
upon him the execution thereof, or else to refuse the same.” — 
(1 Wms. on Ea’rs, 271, 309. Swind. Pl. 6 8.12 pl. Go- 
dolphin Pi. 1, Ch. 20, 8. 2.) 


This is no arbitrary rule, but one founded in good sense and 
reason. The person to whom the testator has confided the ex- 
ecution of his last will and testament, is certainly entitled to 
the appointment, in preference to all others. Wills are often 
made for no other purpose but to secure this privilege. Be- 
sides, there are pecuniary benefits attached to the office of ex- 
ecutor, of which the individual cannot be deprived, unless he 
fails or neglects to perform his duty ; or labors under some le- 
gal disability. 

[2.] Indeed, we do not understand the able counsel, who 
represents the defendant in error, to dispute this principle.— 
He insists, however, that the objection came too late, not hay- 
ing been taken before the Ordinary, nor on the appeal, until 
after the caveators had pleaded to the merits, as he is pleased 
to term it. Without stopping to inquire whether this technical 
rule of pleading is applicable to a proceeding like the present, 
we think that it was incumbent on the propounder to have 
made this preliminary proof, before he could be heard in his’ 
own behalf. Until the executors were cited to prove the will, 
or good cause shown why they were not, such as their death or 
non-residence, the propounder had no right to offer the will for 
probate, on his own account. A motion to dismiss the applica- 
tion, therefore, was in order atany time. It might be made by 
a friend of the Court, who was not immediately concerned in the 
cause; and it would have been error in the Court to have dis- 
regarded it. 

{3-] Another ground taken by the caveators to dismiss the 
application was, that Jesse Finch, not being an executor named 
in. the will; could not, propound the will, until he had showed 
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to the Court, that he had an interest in the same, by filing his 
own affidavit thereof, or by some other evidence. 

The proposition asserted in this assignment is a sound one; 
and our judgment is, that the will which was produced, show- 
ing, as it did, upon its face, that Jesse Finch, the propounder, 
was a legatee under the will, the rule of law was fully com- 
plied with. Where the interest does not prima facie appear, 
as, for instance, where a creditor seeks to set up the will, the 
propounder may make his interest appear by his own oath; or 
by some other testimony. But here, a resort to aliunde evi- 
dence was unnecessary. In a note to the last edition of Mr. 
Williams’ Treatise on the Law of Executors and Administra- 
tors, it is stated, that ‘Some think that a will may be pro- 
pounded for probate, at the instance of such as haye no inter- 
est, to the intent that thereby they may be certified whether 
the testator left them a legacy.” (1 Volume, p. 271.) And 
to this point, the American Editor cites Godolphin, Pl. 1, C. 
20, S. 2. 

We come now to the last and main question discussedin this 
case. 

The cayeators filed a plea in bar of the application made 
by Jesse Finch, to prove the will of William Finch, his de- 
ceased father, to this effect, to wit: that shortly after the death 
of: their ancestor, all the legatees and heirs-at-law, Jesse Finch 

‘being one of them, agreed that the will of the said William 
should not be set up, but that the estate should be distributed 
under the Statute of Distributions—which agreement was re- 
duced to writing ; that the propounder, Jesse Finch, received 
under this agreement, his distributive share of the estate— 
had sold a part thereof, and had never offered to return any 
part of the same; and that this agreement was executed more 
than nine years before the motion to propound the will. 

After the Court had overruled the preliminary motion to 
dismiss the proceeding, which has already been considered, the 
caveators moved to introduce evidence in support of their plea. 
But this the Court refused to allow, holding that the only issue 
to be tried was, the question of devisavit vel non. 
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[4.] On the threshold of this branch of the argument, the 
Court has been entertained and instructed by an elaborate ex- 
amination, on the part of the counsel for the plaintiff in error, 
into the nature and foundation of the jurisdiction of the Eccle- 
siastical Courts of England, and Courts of Ordinary of this 
State. The object of this investigation was, to demonstrate 
that these Courts are governed by the Civil and Canon, and 
not the Common Law; and that where the Civil and Canon 
Law obtained, there was no such distinction as Law and Equi- 
ty. .That the Court took cognizance of all the matters con- 
nected with the cause ; and meted out justice to the parties; 
not upon any narrow and technical rule, but upon the merits, 
and frequently, the morality of the transaction. That it would 
be novel in guch a forum, to say to a party, this proceeding is 
grossly unjust, but you must apply for relief to Chancery, 
where conscience reigns. 

The view we take of this subject is simply this: in 1784, 
the Common Law was adopted in this State, as it existed at 
the Revolution, so far as it was suited to our situation and 
circumstances. The Common Law includes general customs 
and particular customs; and likewise, those particular Laws 
that are observed in certain Courts. Many. of the general 
customs of England were never in force in this State—as for 
instance, that the eldest son alone, was heir to his ancestor ; 
or the right of primogeniture, as it is commonly called. The 
particular customs of special districts or certain parts of the 
Kingdom, were never recognized here, because they were un- 
suited to our condition. The particular Laws, the third 
branch of the Common Law, and by which is meant the Civil 
and Canon Laws, are just as much .adopted as any other por- 
tion of the unwritten Law of England. There are four Courts 
in England, in which the Civil and Canon Laws are observed, 
under certain restrictions. One of these isthe Courts Chris- 
tian, or the Ecclesiastical Courts. To the Ecclesiastical. Courts 
in England, and-to the Courts of Ordinary in. Georgia, (their 
successors and legal representative, in part.at least,) belongs the 
jurisdiction of all testamentary causes.. Of course, therefore, 
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the practice which obtains under the Civil and Canon Law, 
and not that which belongs to the Common Law proper, as 
contradistinguished from these systems, must prevail in our 
Courts of Ordinary; and also in our Superior Courts, when 
sitting on appeals from the Courts of Ordinary. And such, 
we apprehend, has been the general understanding of the pro- 
fession in this State. 

[5.] This doctrine then, being conceded, the question is, 
should the Court of Ordinary, or the Superior Court, sitting 
as a Court of Ordinary, pro hac vice, on the appeal trial of 
this cause, have passed upon the issue made by the defence set 
up by the caveators ? 

It isnot necessary. for the purposes of this decision, to ex- 
press any opinion upon the validity of the contract entered into 
by the heirs of William Finch, for the division of their deceas- 
ed father’s estate. It has been assailed as contrary to public 
policy, inasmuch as it wrests the estate from the due course of 
administration, according to the laws of the land. Where 
there are no creditors, and the rights of minors are not pre- 
judiced, we are not prepared to admit that such an agreement 
should not be enforced. On the contrary, in Turk vs. Turk 
and others, (8 Kelly, 422) this Court intimated pretty strongly 
that a Court of Chancery would decree the performance of 
such an agreement. And in the more recent case of Jones, 
adm’r., and others vs. Rogers and others, decided at Americus, 
(1853) this opinion was still more distinctly expressed. 

But the inquiry recurs, did the Court below do right in re- 
fusing to entertain jurisdiction over this subject-matter, and 
confining the parties to the factum of the will? By reference 
to the practice of the Ecclesiastical Courts in England, it will 
be found that their uniform course, is in accordance with the 
direction given to this case, by His Honor Judge Baxter.— 
Take, ‘as an illustration, the case of Sappenden vs. Walsh, (1 
English Eccl. Rep. Top. p. 100.) The will and codicil of 
Anne Thompson, widow, were propounded for probate’; both 
made during her coverture. The property had devolved to the 
testatrix partly under the will of Anne Wilson, and partly un- 
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der the will of Thomas Martin. By the former instrument, 
the property had been left to trustees, for her use, with the 
power to her of disposing of it, “By any writing purporting 
to be and in the nature of her last will and testament.” By 
the will of Thomas Martin, a legacy had been bequeathed “To 
her and her heirs, executors and administrators and assigns, 
absolutely and forever, to and for her and their own sole and 
separate use and benefit.”’ 

Two objections were taken to the probate. First, that Anne 
Thompson had no right to dispose of her property by will, for 
want of power from her husband, authorizing her to do so.— 
And secondly, that the codicil disposes of property not her 
own, as by the will of Thomas Martin, who bequeathed it to 
her, it was not left to trustees for her separate use. 

By Sir John Nicholl, “The probate of this Court does not 
decide upon the right of disposal; ¢¢ decides merely upon the 
factum of the instrument; perhaps if no probate were granted 
by this Court, the person to whom the property is left, might 
be unable to recover it.” 

Again: “In Bones vs. Bones, Prerog. Hilary Term, 1801, 
this Court laid down, that it would not look nicely into the pow- 
er of the wife, as that right belonged to another Court; and 
the Court, in that case, granted a limited probate.”’ 

Again: “The second objection is, that the codicil disposes 
of property not her own, because it was not given to trustees 
for her separate use. If I am at all required to give an opin- 
ion as to this point, 1 apprehend, that under the words of this 
will, a Court of Equity, or any Court would decide that she 
had a right to enjoy the property independently of her hus- 
band ; at all events, it is not necessary to decide this point; it 
is enough for this Court to grant its probate.” 

Let this example suffice. And if the Ecclesiastical Courts 
in England refuse to adjudge any other questions than probate 
or no probate, and leave the parties to litigate all other matters 
in the appropriate forums established for this purpose, the same 
course should be pursued by the Courts of Ordinary in this 
State. It may be, that the signature of Jesse Finch to this 
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agreement, was obtained by duress, or that he was a minor 
when it was made. It is immaterial what defence he may set up 
against its execution, the Court of Ordinary was not the pro- 
per tribunal, and from the very nature of its organization, 
could not be, for trying such issues. And as was said by Sir 
John Nicholl, in the case cited, perhaps if no probate were 
granted by this Court, Jesse Finch might be unable to relieve 
himself from this agreement, and recover the just portion of 
his father’s estate, to which he is entitled. 

But it is said, that this Court has decided, in Vance vs. 
Crawford, (4 Ga. Rep. 445) that a legatee who has received’a 
legacy under a will, shall not be heard as a caveator against 
that will, until he has paid back the legacy. Consequently, it 
is insisted that Jesse Finch will not be allowed to propound the 
will of his father for probate, until he has returned the pro- 
perty distributed to him under the contract, with his co-heirs. 

The two cases, we apprehend, are distinguishable. In Mar- 
shall Keith’s will, the executors were cited to appear and prove 
the will in solemn form, it having been already proven in common 
form; and the complainants acquiesced for more than five 
years, having received legacies under it, and permitted the 
executors to go on in the execution thereof, without objection. 
There it was held, and no doubt very properly, that the peti- 
tioners would not be heard until they brought back or offered 
to do so, the legacies paid them, under the will as already 
proven. In other words, the Court of Ordinary having passed 
upon the factwm of the will, would not, under the facts of the 
case made, permit that question to be re-examined. 

But here, the Ordinary is called on for the first time, to 
pass upon the factwm of the will of William Finch. And the 
application is resisted, for the reason that the propounder has 
received his share of the testator’s estate, under and by vir- 
tue of an agreement, dehors the will, which he has entered 
into with the other children, for that purpose. The Court of 
Ordinary replies, with this extensive matter we have nothing 
to do—it belongs of right to another jurisdiction. All we can 
do is, to try whether or not this be the last will and testament 
VOL. XIV. 47 
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of William Finch, deceased. The propounder takes nothing 
by the probate. He is merely placed in a condition where he 
can litigate the matters which are set up in bar of his interest, 
under the alleged will. Upon the first ground then, we reverse 
the judgment of the Court below, affirming it on the other two. 


Judgment reversed. 





No. 54.—F. A. Bruuinasiea, Adm’, &c. plaintiff in error vs. 
W. B. Moors, Adm’r, &c. defendant in error. 


[1.] When alegacy is given to one who is appointed executor, whether the 
same be expressed; as in consideration of care and pains or not, the Law 
presumes that it was given in consideration of services as executor, unless 
there are words in:the will which show that it was founded on a different 
consideration ; and the legacy must fail, if the person so appointed does not 
qualify as executer. The provision made by our Law for payment of com- 
missions to an executor, though weakening the strength of this presump- 
tion, is not necessarily so repugnant as to repel it. 


[2.] The general rule is, that parol testimony is inadmissible to explain a will, 
except by proving the circumstances which surround the testator ; his rela- 
tion to persons and things about him; and this may at all times be done. 


[3.] Sembdle, that when the terms of a will are ambiguous and uncertain, pa- 
rol evidence is inadmissible in proof of the testator’s intention, except in all 
cases of latent ambiguity, and in those cases of patent ambiguity, where it 
may be used in support of the will, by repelling a legal and technical pre- 
sumption raised against express terms, where itis offered to rebut an equity 
or trust raised by implication, and where it is offered to make definite the 
object of the testator’s bounty (the person) or the subject of disposition (the 
property) ; it being evident that a bequest has been made by the testator 
to some person, of one of two or more particular things. 


Claim in Taliaferro Superior Court and motion for new trial. 
Decision by Judge Baxter, February Term, 1853. 
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The 4th clause of the will of Alexander Norris, dec’d, was 
as follows : 








“Tt is also my request, that after the death of my beloved 
wife, that Frances B. Billingslea has the tract of land whereon 
I now live, lying west of the road leading from Phillip’s bridge 
to Crawfordsville; also, that the said Frances B. Billingslea 
have the sum of five hundred dollars paid as his fees for doing 
the business of the within named.” 


Frances B. Billingslea was appointed executor, but never 
qualified ; and administration, with the will annexed, was grant- 
ed to W. B. Moore. After the death of Norris’ wife, Moore 
as administrator, advertised the above named tract of land for 
sale—and a claim thereto was interposed by Billingslea. 

Upon the trial of this claim, the Administrator offered to 
prove the value of the estate of Norris, for the purpose of show- 
ing that the five hundred dollars was an inadequate compensa- 
tion, as fees for the Executor named, in order to strengthen the 
presumption that the devise of the land was a part of the com- 
pensation, intended by the Testator. The Court rejected the 
evidence. The presiding Judge charged the jury as follows: 
that ‘“‘ Where a legacy is left to a person by will, and the same 
person is appointed executor of the will, the Law presumes the 
legacy to be in consideration of the appointment as executor, 
even where the will is entirely silent as to the consideration of 
the legacy; and the presumption of Lawimust prevail, unless 
thero are words in the will to show that the legacy is founded 
on a different consideration. -And further, that where a legacy 
is given in consideration of such appointment as executor, the 
legacy must fail, if the person so appointed does not qualify as 
such within the legal period.” 

The jury returned a verdict for the claimant ; whereupon the 
plaintiff below moved a new trial, on the ground ~ 

1st. That the jury found contrary to the charge of the Court. 

2d. That the Court erred in rejecting the evidence offered. 
A new trial was granted upon both grounds, and this deci- 
sion is assigned as error. 
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GARTRELL for plaintiff in error. 
L, StepHEns for defendant in error. 
By the Court.—Starnus, J. delivering the opinion. 


It is the opinion of the Court, that as the record in this case 
presents the intention of the Testator in the fourth clause of 
his will contained, the same is not free from ambiguity. 

Though from a consideration of the whole will, we incline to 
think that he designed to devise this tract of land absolutely 
to the claimant Billingslea; yet we acknowledge that this in- 
clination is not sufficiently great to take the shape of conviction. 

As the case has again to be tried, it may serve the purpose 
of future elucidation, if we give briefly our reasons for this view 
of the subject. They are as follow: 

1. Nothing appears in the will (or the record) to show claims 
of consanguinity, affinity, or particular friendship, on the tes- 
tator, in favor of the claimant. The words of the will are, “It 
is also my request that Francis B. Billingslea has the land’, 
&c. He does not call him either relative or friend in this con- 
nection. 

2. The clause is not constructed or punctuated, so as to 
indicate clearly that he designed to give the land absolutely. 

3. In looking to this bequest, the technical rule, that when 
a testator makes a bequest to his executor, it is to be regarded 
as in consideration of his services as executor, is to be applied. 

The above considerations seem to favor the view that the 
land was given in consideration of the claimant’s services as 
executor. 

On the other hand, it would seem fair to infer that the tes- 
tator did mean to give the land absolutely to the claimant up- 
on the death of the wife : 

1. Because the word “‘paid’’ in the latter part of the clause 
is appropriate to the disposal of money, and not appropriate to 
the disposition of land. So it would not have been entirely 
appropriate, perhaps, to include land in the term “fees.” Cer- 
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tainly, if we take the several words used in this connection, 
viz: ‘To be paid as his fees for his services’, &c. and consider 
them as following immediately after the sum of money stated, 
they seem inappropriate to the gift of the land. 

2. Thus construing the clause, the effect of the technical 
rule cited is weakened, because this expression of intention 
specially to give the money as fees for services (the expressio 
wnius) seems to exclude the conclusion (the exclusio alterius) 
that the testator intended so to give the land ; and thus is fur- 
nished the exception to the rule which will be presently stated. 

3. The force of the legal presumption involved in this rule 
is also lessened, though not destroyed, by the fact that in our 
State, provision is made by law for compensation, by commis- 
sions to an executor. 

These are the conflicting features which cause us to doubt as 
to the intention of the testator, and to our minds, involve the 
same in ambiguity. 

[1.] Upon the trial of this case, the Court below was asked 
by the defendant to give in charge to the jury the following 
rule, viz: that when a legacy is given to one who is appointed 
executor, whether expressed to be for care and pains or not, 
the presumption is that the legacy was given in consideration of 
the appointment as executor, unless there are words in the will 
to show that the legacy is founded on a different consideration ; 
and further, that where a legacy is given in consideration of 
such appointment as executor, the legacy must fail if the per- 
son so appointed does not qualify as such. This charge the 
Court gave substantially. 


After a trial and verdict for claimant, a motion was made 
for a new trial by the defendant in error, which motion was 
sustained ; one of the features of the Court’s decision in grant- 
ing the new trial, being an assertion and repetition of the above 
rule. ‘To this the claimant excepts, and assigns the same as 
error. 

We think the decision correct. The rule cited is unquestion- 
ably a sound, common law rule which is of force in our State. 
It is true, that our law allows commissions to an executor; but 
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this provision is not in its nature so repugnant to the rule, as to 


repeal it. 


the force and effect of the presumption created by the rule ; but 
we are not prepared to say that it destroys it. 


pears to us 


ing with the statutory enactment allowing:eommissions. 

It was insisteil by the counsel for the defendant in error, 
that the Court himself should have-applied this rule, and have 
construed the will in the light of it. 
to the action of the-Court in this respect, and the point is not 


therefore pr 


We do not see why the Court should have referred this in- 


strument to 


extrinsic testimony for its.elucidation; but we are not called 
upon to pronounce a formal judgment on this point. 


[2.] The 
be granted, 


offered by the administratur, going to show the value of the 
whole estate of the testator, and that such evidence should have 
been admitted. To this the claimant exeepts, and:assigns the 
same as error. 

The general rule upon this subject is, that parol testimony is 


inadmissible 
the circumst. 


situation in his relations to persons and things about him. 

A Court and jury, in the effort to discover the intention of a 
testator may as it were, thus put themselves in his place, and 
ascertain how the terms of the instrument affect the property, 


or subject-m 


vs. Thorndike, 15 Pick. 400. 
Ev. § 287, 288. 


When the 
endeavor to 
clause of his 


sic or surrounding circumstances, viz: the amount or value of 
the whole estate, it was only applying this general rule, and 
‘erred not therefore in so doing. 


As we have suggested, it is ‘calculated to weaken 


The rule ap- 
founded in a reason and a policy not entirely ceas- 


No exception was taken 
esented to us fer decision. 
the jury for construction, when the had rejected all 


Court below also decided that:a new trial should 
because of error upon the trial in rejecting evidence 


to explain a will, except forthe purpose of proving 
ances surrounding the testator; that is to say, his 


Doe vs. Martin, 1 N. §& Me. 524. Brown 
2 Phil Ev. 277. 1 Greenl. 


atter: 


Court decided that for the purpose of aiding in the 
ascertain the meaning of the testator, in the 4th 
will, proof might be adduced of one of the extrin- 
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This was not deciding that the language of the testator might 
be proven to have been different from that appearing in the 
will; but it was simply saying that the will might be properly 
read in the light of the surrounding circumstances.. 

Such testimony was not only proper, but as we have seen, it 
was needed in this case, in order that the ambiguity which ex- 
isted in this clause of te will might receive explanation. The 
fact (if it were so) that the amount of land andimoncey taken 
together, as bequeathed by this clause of the will, were not dis- 
proportioned to the whole amount of the estate, as compensa- 
tion for the execution of the will, was one of those surrounding 
circumstances which it will be readily seen might serve to elu- 
cidate the inquiry. Ail the light that can be obtained from 
these surrounding circumstances, is in our opinion needed, and 
proof to this effect should be by both sides aceumulated. 


[3.] The general rule above stated is sufficient to dispose of 
this case; bu®the discussion took a wider range, embracing the 
intricate subject of patent and latent ambiguities; and it may” 
be, possibly, not without service to the future conduct of this 
case, nor uninteresting to our brethren engaged, for our views 
on this head to be announced. 


We remark then, that to the general rule above stated, there 
are other exceptions which have been made Vy Courts. Strict- 
ly, and at common law, the only other exception is in cases of 
latent ambiguity ; and in these cases parol evidence of the 
language or declarations of the testator,.going to show what 
was his real meaning, is allowed. 

It is known, that a latent ambiguity is some question of 
doubt, not apparent (or patent) upon the face, or in the terms 
of the instrument, but raised by evidence which is extrinsic of 
tlfe instrument. The familiar example is, where a testator gives 
to one of his sons his field of Blackacre, and it appears by ev- 
idence that he had two fields of that name. Here there is no 
ambiguity in the terms of the supposed will. They are entirely 
clear until the proof raises the ambiguity. In such case, simi- 
lar proof is allowed to dispel the ambiguity, and show which 
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field; for example, the testator intended, whether North 
Blackacre or South Blackacre. 

It seems fair to suppose that with those who established this 
rule, the reasoning not only was, that to admit parol testimony 
in a case of this sort was not by it to alter a written instru- 
ment, or to substitute it (the parol proof) in the place thereof, 
but also that unless this rule had been adopted, the testament 
in such a case would fail of execution. 

This exceedingly technical rule, however, was found in pro- 
cess of time even with the exception specified, to work at great 
disadvantage. Cases of no little hardship occurred under its 
influence ; and so courts in some cases, to make other excep- 
tions, have borrowed aid from that noble system, the civil law 
—that noble system constructed by those great men, who 
were conquering so many technical obstructions in the paths 
of justice, whilst they were vanquishing the nations of the earth 
—those great men, who though they conquered the world, yet 
fell victims to their own appetites and passions, and left that 
world to grope in darkness for many centuries, in search of 
plain, simple, and equitable rules of civil action. 

These nice distinctions, as to the admission of parol testimo- 
ny to explain a written instrument, were not adopted by the. 
civil law; and it will be seen in the case of Hurst and another 
vs. Beach et al. 5, Mad. R. 219, that a Court of equity, in some 
cases of patent ambiguity, will follow the civillaw. Influenced 
perhaps, by the answers of the civilians, Dr. Swabey, and Dr. 
Lushington, in that case, we find V. Ch. Leach holding that 
whilst ‘‘ Our primary principle is, that evidence’ (parol) “is not 
admissible to contradict a written instrument, yet in some ca- 
ses, courts of equity raise a presumption against the apparent 
intention of a testamentary instrument, and there they will re- 
ceive evidence to repel this presumption ; for the effect of such 
testimony, is not to prove, that the testator did not mean what 
he has said, but on the contrary, that he did mean what he has 
expressed. Thus where the court raises a presumption against 
a double gift, by reason that the sums and the motives are the 
same in both instruments (viz: a will, and a codicil) it will re- 

















MILLEDGEVILLE, NOVEMBER TERM, 1853. 377 


F. A. Billingslea vs. W. B. Moore. 








ceive evidence that the testator actually intended the double 
gift he has expressed. In like manner evidence is received to 
repel the presumption, that a portion is satisfied by a legacy.” 

The cases put by the learned Vice Chancellor, it will be 
perceived, illustrate the fact, that courts of equity, invoking 
the aid of the Civil Law, have trenched upon the Common Law 
doctrine, above stated, as to patent ambiguities, where the pa- 
rol evidence supports the words of the will as against a legal 
presumption, arising out of those words. 

It is in this sense, no doubt, that the exception has been 
made, that wherever there is a resulting trust insisted on in 
opposition to the legal operation of a will, parol evidence may 
be used to rebut that equity. Lady Glanville vs. The Duch- 
ess of Beaufort 1. P. Wms.114. Gainsborough vs. Gainsbo- 
rough 2. Vern. 252. Ambler 127. 1. Fond. Eq. 203, and 
cases there cited. 

So also it has been held, that where words, aided by evidence 
of the material facts in the case, are insufficient to determine tes- 
tator’s meaning, Courts of Law in certain special cases, admit 
extrinsic evidence of intention. These cases are thus defined : 
where the object of testator’s bounty, or the subject of disposi- 
tion (that is, person, or thing intended) is described in terms, 
which are applicable indifferently to more than one person or 
thing, evidence is admissible to prove which of the persons, or 
things so described, was intended by the testator. (Guy vs. 
Sharp 1. M. and R. 602, per lord Brougham. Millers vs. 
Travers 8. Bing. 244. Doe. ex dem. Gord vs. Needs 2. M. 
and W.129. See also the able treatise of Wigram on Wills, 
11, 14.) 

An easy illustration of the exception last stated, may be found 
in the above case of Gord and Needs. The testator in his will, 
refers to two persons, named George Gord; one the son of 
George Gord, the other the son of John Gord ; and ina subse- 
quent clause, he makes a bequest to George Gord, the son of 
Gord. Here the Court, (Parke B.) allowed parol evi- 
dence to show which George Gord was intended to take this 
latter bequest; saying, that inasmuch as a bequest was made 
VOL. xIv. 48 
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by the will to one of two persons, it was not making a will for 
the testator by parol, to show by such evidence, which he desi- 
red to take the bequest, certainly given to one of the two by his 
will. And parol testimony was accordingly admitted for this 
purpose. 

This class of cases last referred to, seems really to fall within 
that which Judge Story, in the case of Piesch vs. Dickinson, (1 
Mas. 9) seems to think ‘* An intermediate class of cases parta- 
king of the nature of both patent and latent ambiguities ;”” that 
is tosay: ‘“ Where the words are sensible, and have a settled 
meaning, but at the same time consistently admit of two inter- 
pretations, according to the subject-matter within the contem- 
plation of the parties.” 

This suggestion of Judge Story may serve to show, perhaps, 
the reason why some of the distinctions as to patent and latent 
ambiguities, and explanation of them by parol, seem ill-defined, 
and tending to run into each other. 

In reviewing these decisions, in looking to the evident effort 
on the part of Courts to escape from what they seem to have 
considered, the technical tyranny of the Common Law rule, and 
to seek shelter under the more benign influence of the Civil Law 
practice, and the inconsistencies in which they thus become in- 
volved, we are prepared to sympathize with another remark of 
Judge Story in the same case, viz: that “ It is not very easy to 
reconcile all the decisions upon the subject of latent and patent 
ambiguities, and after several efforts, I have found myself un- 
successful in several attempts to accomplish it.”’ 

In view of this difficulty, in the mind of even this eminent 
person, would it not be better that this subject should be simpli- 
fied by an entire adoption of the civil lawrule? Would it not 
be better that legislation should provide, that in all cases 
where a will cannot be executed because of uncertainty, parol 
testimony shall be admitted, in explanation of testator’s mean- 
ing, or intention? The objection to this, is that taken from 
Bacon’s Maxims 25, viz: ‘ That it is calculated to make that 
pass without writing, which the law appointeth shall not pass, 
but by writing.” 
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To a certain extent, this would be true ; but it would become 
so, ex necessitate ret (a reason already recognized for depar- 
ture from strict forms in the execution of certain wills) and 
less evil probably would result from it, than from the present 
confusion or difficulty in comprehending delicate, and highly 
technical distinctions. 

Digesting what has been held on this subject, it appears, 
that when the terms of a will are uncertain, parol evidence is 
inadmissable in proof of a testator’s intention, except in all ca- 
ses of latent ambiguity, and in those cases of patent ambiguity, 
where it may be used in support of the will by repelling a legal 
and technical presumption raised against express terms, where 
it is offered to rebut an equity or trust raised by implication, 
and where it is offered to make definite the object of the testa- 
tor’s bounty (the person) or the subject of disposition (the prop- 
erty) it being evident that a bequest has been distinctly made 
by the testator to some person, and of one of two or more par- 
ticular things. 

Let the judgment be affirmed. 


No. 55.—JOHN SmitH and another, admr’s, &c., plaintiffs in er- 
ror vs. W. B. ELLineTon et al., defendants in error. 


[1.] In the payment of debts of an Intestate, debts due by him for money 
collected as an Attorney at Law, are to be classed with “ Bonds or other ob- 
ligations” and not with “ Open accounts.” 


In Equity in Greene Superior Court. Decision by Judge 
R. V. HarpDEMAN, Oct. Term, 1853. 


This was a bill to marshal asset. The only question at is- 
sue was whether debts due by the intestate for money collected 
as an Attorney at Law upon evidences of debt, in his hands; 
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by the will to one of two persons, it was not making a will for 
the testator by parol, to show by such evidence, which he desi- 
red to take the bequest, certainly given to one of the two by his 
will. And parol testimony was accordingly admitted for this 
purpose. 

This class of cases last referred to, seems really to fall within 
that which Judge Story, in the case of Piesch vs. Dickinson, (1 
Mas. 9) seems to think ‘“ An intermediate class of cases parta- 
king of the nature of both patent and latent ambiguities ;”’ that 
is tosay: ‘“ Where the words are sensible, and have a settled 
meaning, but at the same time consistently admit of two inter- 
pretations, according to the subject-matter within the contem- 
plation of the parties.” 

This suggestion of Judge Story may serve to show, perhaps, 
the reason why some of the distinctions as to patent and latent 
ambiguities, and explanation of them by parol, seem ill-defined, 
and tending to run into each other. 

In reviewing these decisions, in looking to the evident effort 
on the part of Courts to escape from what they seem to have 
considered, the technical tyranny of the Common Law rule, and 
to seek shelter under the more benign influence of the Civil Law 
practice, and the inconsistencies in which they thus become in- 
volved, we are prepared to sympathize with another remark of 
Judge Story in the same case, viz: that “ It is not very easy to 
reconcile all the decisions upon the subject of latent and patent 
ambiguities, and after several efforts, I have found myself un- 
successful in several attempts to accomplish it.”’ 

In view of this difficulty, in the mind of even this eminent 
person, would it not be better that this subject should be simpli- 
fied by an entire adoption of the civil lawrule? Would it not 
be better that legislation should provide, that in all cases 
where a will cannot be executed because of uncertainty, parol 
testimony shall be admitted, in explanation of testator’s mean- 
ing, or intention? The objection to this, is that taken from 
Bacon’s Maxims 25, viz: ‘That it is calculated to make that 
pass without writing, which the law appointeth shall not pass, 


but by writing.” 
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To a certain extent, this would be true ; but it would become 
so, ex necessitate ret (a reason already recognized for depar- 
ture from strict forms in the execution of certain wills) and 
less evil probably would result from it, than from the present 
confusion or difficulty in comprehending delicate, and highly 
technical distinctions. 

Digesting what has been held on this subject, it appears, 
that when the terms of a will are uncertain, parol evidence is 
inadmissable in proof of a testator’s intention, except in all ca- 
ses of latent ambiguity, and in those cases of patent ambiguity, 
where it may be used in support of the will by repelling a legal 
and technical presumption raised against express terms, where 
it is offered to rebut an equity or trust raised by implication, 
and where it is offered to make definite the object of the testa- 
tor’s bounty (the person) or the subject of disposition (the prop- 
erty) it being evident that a bequest has been distinctly made 
by the testator to some person, and of one of two or more par- 
ticular things. 

Let the judgment be affirmed. 


No. 55.—JOHN SMITH and another, admr’s, &c., plaintiffs in er- 
ror vs. W. B. ELLINGTON et al., defendants in error. 


[1.] In the payment of debts of an Intestate, debts due by him for money 
collected as an Attorney at Law, are to be classed with “ Bonds or other ob- 
ligations” and not with “ Open accounts.” 


In Equity in Greene Superior Court. Decision by Judge 
R. V. HarpDEeman, Oct. Term, 1853. 


This was a bill to marshal asset. The only question at is- 
sue was whether debts due by the intestate for money collected 
as an Attorney at Law upon evidences of debt, in his hands; 
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whether he had given his receipt therefor or not, should be 
considered as of the dignity of ‘ Bonds and other obligations” 
or as “ Openaccounts.” The Court below held the liability to 
be an open account, and this decision is assigned as error. 


Cone for plaintiff in error. 
Dawson for defendant in error. 
By the Court.—NisBet, J., delivering the opinion. 


[1.] Our judgment is, that debts due from the estate of an 
Attorney on account of money collected by him in that charac- 
ter are to be classed with ‘‘ Bonds or other obligations’. Wheth- 
er they should be so classed, or should be classed with open ac- 
counts, I consider a question of some difficulty. The latter is 
the conclusion of first impression very generally, yet when tes- 
ted by the application of principle, the former, it seems to us, is 
the legal truth. Although this question has not been before us 
in the form in which it is now presented, yet principles have 
been settled here, which go far to determine it. The act of 
1792, prescribing the order in which the debts due by an intes- 
tate or testator shall be paid, after specifying certain preferred 
debts continues the classification thus: ‘Then Bonds or other ob- 
ligations ; and lastly open accounts”. (Prince 228, 229.) This 
act in terms makes no provision for simple contract debts in 
writing, and it became the duty of this Court to determine to 
what class belongs a promissory note not under seal. We had 
no power to legislate into this statute a new class of debts, and 
to legislate into the statute the position which it should ocupy ; 
so upon a construction of the clause “Bonds or other obliga- 
tions,” we placed it among other obligations. We did not leg- 
islate as we were charged to have done by counsel ; we only ex- 
ercised the function and discharged the duty which belongs to 
all courts, to wit: that of construction when a statute is doubt- 
ful. By way of rebuke for Judicial Legislation, we were refer- 
red to the decision of the Carolina Courts upon the very point 
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arising under their statute, of which ours is a literal trans- 
script, by which, promissory notes were wedged in between 
bonds or other obligations ; and open accounts were created a 
class by themselves. Now this reference, as a rebuke to this 
Court for Judicial Legislation, was most unfortunate. The 
Carolina Courts did legislate in effect, by a resort to the C. 
Law, by creating a class of debts and defining its position in 
the distribution, wholly unknown to the statute. (1. Bay. LR. 
275.) They have done that which we hold the Legislature 
alone cando, We ventured only upon a Judicial ascertainment 
of the Legislative mind. Moreover, we are not to be consider- 
ed as bound to follow the lead of the Carolina Courts. We 
hold them, as we hold the Courts of other States, subject to the 
control of what we consider our own better judgments. This I 
say, without a purpose to disparage the Judiciary of our sister 
State, the highest respect for which has been recorded by every 
member of this Court, and which respect, I again, in this my 
last opinion, have great pleasure in avowing. When this opin- 
ion shall be written, I will be wholly disconnected with the ad- 
ministration of the Law in Ga. except as a member of the Bar. 
Eight years of laborious, and I will add, conscientious service 
upon the Supreme Court bench, under circumstances of embar- 
rassment, which I am sure can never again attend that Court, 
gives me the excuse, at least, for saying, that in nothing could 
the statesmen of Georgia so much display their wisdom, and so 
greatly promote the prosperity of our State, as in following the 
example of the State of South Carolina, in making the tenure 
of the office of the Judges of the Supreme Court either for life, 
or for a term so long as to gratify the highest judicial ambition 
and secure the sternest Judicial independence. Hoping the 
best for my native State, I will only add non, si male nune, et 
olim sie ertt. 

The opinion referred to settled this point, to wit: that by 
bonds or other obligations, the Legislature did not mean instru- 
ments under seal alone, but meant to include in the words “ or 
other obligations” other contracts in writing. (Davis vs. Smith 
5 Ga. Rep. 275). It is a little remarkable that our learned 
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brother who argued this case for defendants in error, in the 
concluding part of his argument admitted this to be the mean- 
ing of those words, although he had previously said that the de- 
cision in Davis vs. Smith made the Legislature stultify them- 
selves. So that notwithstanding the ungracious criticism of 
our learned brother in one breath, we have the authority of his 
judgment in another. It is true that this is not a debt eviden- 
ced in writing, and therefore the case of Davis vs. Smith does 
not cover it altogether. Yet that case overrules one of the ob- 
jections to the judgment in this ease, to wit: that instruments 
under seal alone, are comprehended in the clause of the statute 
under consideration. 

I now proceed to say that a debt standing in account, as this 
debt stands, was not intended to be classed with the open ac- 
counts ef the statute. If not classed with them, and as it must 
have place somewhere in the statute, the conclusion at which 
we arrive is, that it belongs, with simple contract debts, in wri- 
ting, to the class of bonds or other obligations. I apprehend 
that it is a common error to suppose that all debts not reduced 
to writing are open accounts. By open accounts in strict legal 
phraseology is meant, debts not reduced to writing, and which 
are subject to future adjustment and may be reduced or modi- 
fied by proof. (1 Kelly 288.) Such as accounts running be- 
tween merchants—a merchant’s accounts for the sale of goods, 
and all others of like character. ‘These are the accounts which 
we suppose the Legislature intended should be last paid, and 
which they designate as open accounts. Between these and 
other accounts there is a radical legal difference. Such other 
accounts as that we are now considering, to wit: an account 
for so much money collected as the money of another. These 
Jatter are not open—they are not subject to future adjustment 
—to reduction or modification. When proven, they are fixed 
legal obligations—as much so as a simple contract in writing. 
I know of no way by which open and other accounts may be 
discriminated more safely than by the application to them of 
those rules of law by which it is determined whether they bear 
interest. A liquidated demand bears interest, and if a demand 
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in account be liquidated, it is no longer open. By this test, 
this is not an open account, for by the decisions of this Court, 
an account against an attorney for money collected, is liquida- 
ted and bears interest. (1 Kelly, 275. 2 Ga. Rep. 310.) 

Is it unreasonable to suppose that the Legislature had in 
view the distinction I now draw between open and liquidated ac- 
counts? If they intended to embrace all debts in account in 
the last class, why did they say open accounts? Why did 
they not say accounts ? 

Nor is it unreasonable to suppose that all debts in account 
not open, were intended to be embraced in the word obligations. 
It is conceded that the technical meaning of this word is an un- 
dertaking under seal. But the Legislature did not use it in 
that sense, because they had already, in the use of the word 
bonds, included instruments under seal. Nor is the technical 
meaning of obligation its only meaning. It means a tie by 
which one is bound, under the laws of the land, to doa given 
act—as to pay money. In this sense it is distinguishable from 
what it is in the sense of the evidence of a contract. An in- 
strument under seal is an obligation, because it is under seal, 
and this account is also an obligation, because, by the laws of 
the State, when the money is proven to have been collected, 
the estate is bound to pay whatever sum was collected. The 
Legislature, by obligations, meant something different from 
bonds—either this is true, or they did stultify themselves. A 
bond is an instrument under seal. Suppose they had said in- 
struments under seal, or other instruments under seal. If they 
had, stultification would be patent on the statute. But the 
Legislators of that day were not “men by the catalogue”, but 
wise men and true. When using the word obligations in con- 
nection with bonds, they expressed a class of debts different 
from bonds, or its synonym, sealed instruments. They intended 
to name a class of debts, of which this is one, which are not open 
accounts, and which are not evidenced by a writing under seal. 
This meaning of obligation is not foreign to the common sense 
and lingual usage of our people, and it has a warrant in sound 
legal distinctions. We are confirmed in the propriety of this 
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decision by its manifest equity. I cannot see the necessity of 
the act of 1792. I do not perceive any thing in principle or 
expediency, which justifies, in the distribution of ‘an estate, a 
priority in debts due to citizens. Liens are to be sustained ; 
and to secure attention in sickness and a decent Christian bu- 
rial, what are called funeral expenses, ought to be preferred.— 
All other just debts, whether bonds, notes or accounts, ought, 
it seems to me, to share equally. A debt due on account of 
money collected, certainly ought not to be postponed. If pre- 
ferences are given, it ought to be preferred, because it has its 
origin in the fiduciary relation of client and attorney. 
Let the judgment be reversed. 





No. 56.—Wmo. Batey, plaintiff in error vs. THomas JONES, 
defendant in error. 


[1.] An action brought under the Act of 1847, “To curtail and simplify 
pleadings”, may be amended in conformity thereto, as the declaration 
might be at Common Law, or under the Judiciary Act of 1799. 

[2.] The verdict in ejectment may be for a part only of the premises claimed 
in the declaration. 


[3.] Where the State has granted lands to a certain limit, in a contest be- 
tween individuals as to what premises are covered by the grant, the State 
Courts will not be ousted of their jurisdiction, by the suggestion that one 
of the lines is a disputed boundary between this and a sister State, for the 
ascertainment and settlement of which, litigation is then pending before 
the National Court. 

[4.] If a party innocently, by mistake, misrepresents a fact which is material, 
and which the other party confided in, itis cause for rescinding the contract. 
on the ground that it operated as a surprise and an imposition on the party 
seeking relief. 


Action for Land, in Thomas Superior Court. Decision by 
Judge Lovr, May Term, 1853. 
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When this cause came on to be heard in the Court below, 
the counsel for defendant below, and the plaintiff in error, 
moved to strike out two amendments which had been filed to 
the complaint, on the ground that the action was brought un- 
der the Act of 1847, ‘“'To curtail and simplify pleadings at 
Law’, and in conformity thereto, and was therefore not amend- 
able. The Court refused the motion, and this is assigned as 
error. 

This action was brought torecover lots Nos. 163 and 164, of 
originally Irwin, now Thomas county. The evidence of plain- 
tiff below, disclosed the fact, that the land sued for, lay within 
the disputed territory between Georgia and Florida, depending 
upon the true boundary line between those States. Defend- 
ant’s counsel moved to dismiss the case on this ground, that 
the Court had no jurisdiction to decide the question as to the 
true boundary—that question being already before the Supreme 
Court of the United States ; which Court only, had jurisdic- 
tion to decide thereon. 


The Court refused the motion to dismiss, and this is also as- 
signed as error. 


The defendant below relied, in his defence, upon a division 
made between himself and the plaintiff, of the lots of land in 
question, by Commissioners appointed’ for that purpose; the 
fairness of which division was denied by the plaintiff. The 
Court charged upon this point, ‘‘ That if the land was divided 
by the parties themselves, with a full understanding of their 
rights, they are bound thereby. If either party was deceived 
by the innocent or fraudulent misrepresentations of the other ; 
or there was any mistake in regard to their rights, this division 
is not binding on either.’ To the latter clause of this charge, 
defendant below excepted, and has assigned error thereon. 


RockwELL, for plaintiff in error. 
CoE, for defendant in error. 
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By the Court.—Lumrx, J. delivering the opinion. 


[1.] The first assignment of error, assumes that if an action 
be brought under the Act of 1847, “To curtail and simplify 
pleadings”, and in comformity thereto, that the same is not 
amendable. Such is not our interpretation of that Statute.— 
The writ under this Act may be amended, as the declaration 
might at Common Law, or under the Judiciary of 1799: 
provided it be done in conformity with the Act. In the peti- 
tion, as it was originally filed in this case, the plaintiff sued 
for the whole of two lots of land. By his amendments, he 
claimed only the north-half or moiety of these lots. 

[2.] We hold the verdict good, under the pleadings as they 
originally stood. We entertain no doubt, however, as to the 
party’s right to amend. 

[3.] With the question as to the true boundary line between 
this State and Florida, neither the Superior Court of Thomas 
county, nor this Court has anything todo. The only issue to 
be tried, was as to the locus in quo of the premises in dispute, 
under the grants from the State of Georgia, and the convey- 
ance between the parties. Jones was entitled to receive all 
the land he bought of Bailey, namely, the north-half of lots 
Nos. 163 and 164. If it should turn out, upon the settle- 
ment of the true boundary line between the two States, now in 
a train of adjudication befére the proper tribunal, that Geor- 
gia has sold territory which did not belong to her, she will, of 
course, refund the purchase money, or otherwise indemnify the 
vendee. The loss, in such event, should fall upon the State 
and not the innocent citizen. Indeed, it could not, with pro- 
priety, be called a loss, to disgorge money to which she was 
never entitled. On the other hand, it would be manifestly 
wrong to involve Mr. Jones, on account of a mistake commit- 
ted by the State, should it prove to be one; and suffer her to 
retain in her Treasury, funds which of right did not belong to 
her—the price of property lying in a foreign jurisdiction. 

[4.] The defendant in ejectment relied, among other things, 
on a division line run between the plaintiff and himself, by 

















MILLEDGEVILLE, NOVEMBER TERM, 1853. 387 


Wm. Bailey vs. Thomas Jones. 








Commissioners appointed by themselves for that purpose. And 
upon this point the Court charged, that “If the land was di- 
vided by the parties themselves, with a full understanding of 
their rights, they are bound thereby. If either party was de- 
ceived by the innocent or fraudulent misrepresentations of the 
other ; or there was any mistake in regard to their rights, the 
division was not binding on either.” 

It is complained, that the jury found contrary to the first 
clause of the charge; and that the latter clause is not law. 

We are not prepared to say, that were we satisfied that the 
verdict was contrary to the first clause in this charge, that we 
should on that account award a new trial in this cause. We 
are strongly inclined to the opinion, that Mr. Jones is entitled 
to all the land contained in his deed; and that he would not 
be estopped by a mere parol division, founded on no considera- 
tion whatever, which give him less. But be this as it may, 
this branch of the case was fairly submitted to the jury upon 
the proof. And they have either found, under the instructions 
of the Court, that there was no such division; or else, under 
the power given to them by the presiding Judge, under the 
second clause of his charge, the jury have found that Jones 
was deceived in making this line, by the fraudulent misrepre- 
sentations of Bailey; and that the partition was founded on 
the mistake of the parties ; and consequently Jones ought not 
to be bound by it. — 

It only remains to inquire then, does this portion of the 
charge enunciate the law correctly ? If it does not, then the 
decision of this Court, in Smith etal. vs. Mitchell, (6 Ga, Rep. 
458) was wrong. We there held, that if a party innocently, 
by mistake, misrepresents a fact which is material, and which 
the other party confided in, it is cause for rescinding the con- 
tract, on the ground that it operated as a surprise and an im- 
position on the party seeking relief. 

There is direct and uncontradicted testimony in this record, 
that Jones trusted alone to the representations of Bailey, in 
running the dividing line between the North and South halves 
of these lots. This line, therefore, will not foreclose him from 
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being remitted to all of his original rights, under his deed from 
the defendant. 
Judgment affirmed. 





No. 57.—Tue State or GeorGiA ex Rel. of Henry Hodges vs. 
A. P. Powers, Judge of the Superior Courts of Macon Cir- 
cuit. 


[1.] After a bill of exceptions has been signed and certified by the Judge of 
the Superior Court, and filed with the Clerk, his control over itis at an end ; 
and any alteration made by him in the bill of exceptions, after that time, 
must be taken and considered as done in his individual, and not his official 
character. 

{2.] Mandamus does not lie against private persons, but is the proper remedy 
where there is no other adequate specific relief, to compel all inferior or 
subordinate tribunals, magistrates and all others exercising public author- 
ity, to perform their duty. 


Application for mandamus. 


The application of Henry Hodges in this case, showed that 
he was the defendant in a cause tried in Dooly Superior Court. 
That to the decisions of the Court in that case, he had filed a 
bill of exceptions, which was duly signed and certified by Hon. 
A. P. Powers, the presiding Judge. That he had given notice 
thereof to the opposite party, and filed the bill of exceptions, 
notiee, writ of error, and citation, in the Clerk’s office, as re- 
quired by the law and rules’of this Court. That since the fi- 
ling of the bill of exceptions, he was informed, and believed 
that Judge Powers had applied to the Clerk and obtained the 
bill of exceptions, and materially changed the same, by taking 
out thereof two of the sheets and substituting three others in 
lieu thereof. 

The prayer was for a mandamus nis? to be directed to Judge 
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Powers, requiring him to show cause why the original leayes 
should not be restored to the bill of exceptions. 


J. J. SCARBOROUGH for the motion. 
By the Court.—Lumpxty, J., delivering the opinion. 


[1.] This application for a mandamus must be refused. In 
Heard vs. Heard (8 Ga. R. 880) this Court held that the Cir- 
cuit Judge had no right to interfere with the bill of exceptions 
after it has been signed and certified by him and filed with the 
Clerk. That his duty is then performed, and his control over 
the bill of exceptions at an end. That his power in the prem- 
ises has entirely terminated. Adhering to the opinion there 
expressed, and we see no cause to change it, the alteration made 
in the bill of exceptions in this case, after the same had been 
filed with the Clerk, together with the original notice, writ of 
error and citation, as required by law, must be deemed to have 
been done by the Judge, zndividually, and not in his official 
character. He had no more authority to make it than any 
other person. Great injustice may have been done both to the 
opposite party, and the Court, by the bill of exceptions as origi- 
nally signed and certified. We do not say, or even intimate, 
that such was the fact. But as was said by this Court, when 
this point was before it in the case already referred to, “ The 
presiding Judge must see to it that the bill of exceptions, 
when presented, is true and consistent with what transpired in 
the case before him.”’ 

What Judge is there that would not most gladly, at some 
subsequent period, when it is too late, have altered or “ expun- 
ged” from the record, some judgment which he has rendered ¢ 
But what is written must remain written. 

[2.] It is scarcely necessary to remark, that mandamus does 
not lie against a private citizen. In every well constituted 
government, the highest judicial authority must necessarily 
have a supervisory power over all inferior or subordinate tribu- 
nals, magistrates and all others exercising public authority.— 
If they commit errors, it will correct them. If they refuse to 
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perform their duty, it will compel them—in the former case by 
writ of error—in the latter by mandamus. And it not only 
lies to ministerial, but to judicial officers. In the former case, 
it contains a mandate to do a specific act; but in the latter 
only to adjudicate, to exercise a discretion, upon a particular 
subject. (Springfield vs. County Commissioners, gc., 10 
Pick. Rep. 244.) 

Had Judge Powers refused to sign a bill of exceptions, when 
duly presented in this case, and the accuracy and correctness 
of which in reciting the points made, and the opinions excepted 
to were not questioned, the remedy would have been a plain 
one. But we disclaim all right of making him responsible to 
this tribunal by mandamus for an alteration made in the bill of 
exceptions since it left his hands, and was filed with the Clerk 
of the Superior Court, his judicial function being fully perfor- 
med previously thereto. 

It is needless, perhaps, to mdicate now the course to be 
pursued, to secure to the plaintiff in error the redress to which 
he is camstitutionally entitled. He must be heard upon the bill 
of exceptions as it originally stood. When the Clerk of the Su- 
perior Court of Dooly county shail transmit the papers in his 
office to this Court, with the facts authenticated as they actual- 
ly exist, we will endeavor to award such relief as the exigen- 
cies of the case may require. Every Court, we apprehend, 
possesses, inherently, the power to protect the integrity of its 
own records. If, upon examination, it shall be found that our 
organization is defective in this respect, application should be 
made at once to the Legislature to invest it with this indispen- 
sable authority. 
Application refused. 











